STATE OF FLORI DA
Dl VI SION OF ADM NI STRATI VE HEARI NGS

In Re: ROBERT B. | NGRAM

Respondent . Case No. 92-1647EC

In Re: OLLIE B. KELLEY,

Respondent . Case No. 92-1648EC

In Re: L. DENNIS WH TT,

Respondent . Case No. 92-1649EC

N N N N N N N N N N N

RECOMMVENDED ORDER

Pursuant to notice, the D vision of Administrative Hearings, by its duly
designated Hearing Oficer, Mary Clark, held a formal hearing in the above-
styl ed cases on June 26, 1992, in Mam , Florida.

APPEARANCES
For Robert B. |ngram Ri chard A Venditti, Esquire
Alie B. Kelley 250 Bird Road - Suite 102
Dennis Witt: Coral Gables, Florida 33146
For Ti not hy Hol nes: James H. Greason, Esquire

4165 NW 135t h Street
Opa Locka, Florida 33054

STATEMENT OF THE | SSUES

The issue for disposition is whether the individuals styled as Respondents
above are entitled to costs and attorney's fees from Tinothy Hol nes. This
requires a determ nati on of whether Tinothy Hol mes' conplaint to the Conm ssion
on Ethics regarding the three respondents was filed with a malicious intent to
injure their reputations and was frivol ous and without basis in law or fact, as
provided in Section 112.317(8), Florida Statutes.

PRELI M NARY STATEMENT

This matter was referred to the Division of Adm nistrative Hearings (DOAH)
by the Comm ssion on Ethics (Conm ssion) on March 12, 1992, after having been
consol i dated i nto one proceedi ng by Conm ssion Chairman, Dean Bunch, on that
sane date.

The conpl ai nt by Tinothy Hol mes had been di sm ssed for |egal insufficiency
by the Comm ssion on January 24, 1991.

Tinmothy Holnes filed a notion to dismiss the respondents’ petitions for
costs and fees on March 20, 1992.



After a tel ephone conference on the notion and on other pending nmatters,
Respondents were directed to file an anmended petition alleging the costs and
fees they incurred. The notion to disnmss was denied.

The final hearing, after several continuances for good cause, proceeded on
an anended petition filed on May 1, 1992.

At the commencenent of the hearing, Tinothy Hol nes, through counsel
presented a renewed notion to strike or dismss the petition and a separate
nmotion to strike the petition of L. Dennis Whitt. Those notions were taken
under advi senent, and are addressed now in this recommended order

The following witnesses were presented by the respondents (petitioners for
fees in this proceeding): Mlvin Tooks, Ronetta Tayl or, Tinothy Hol mes, Daniel
Reyes, Mary E. Allen, Helen L. Mller, Alie B. Kelley, Robert B. Ingram L.
Dennis Whitt, and Scott Schrader. The follow ng exhibits were received in
evi dence (designated as "Petitioners' Exhibits "for purpose of this
proceedi ng): #1-4, #6-9, #11-13. Exhibit #5, identified as a transcript nade
froma tape of a City Conm ssion neeting, was rejected for |ack of
aut hentication; and exhibit #14, a transcript of an unenpl oynment conpensation
hearing, was rejected as irrelevant after the parties stipulated to the materi al
date. No. exhibit #10 was presented, that is, the nunber was skipped in the
process of marking exhibits.

Ti mot hy Hol nes testified again in his own behalf and presented the
additional testinony of Steven Barrett, Richard Venditti, Ronetta Tayl or and
John B. Riley. Six exhibits were received in evidence on behalf of M. Hol nes,
identified and narked as "Respondents' Exhibits" #1-6.

A two-volune transcript of the hearing was filed at the Division of
Admi ni strative Hearings, and on August 5 and August 11, 1992 the parties filed
proposed recommended orders. These have been considered, and any proposed
findings of fact are specifically addressed in the attached appendi x, as
provided in Section 120.59(2), Florida Statutes.

FI NDI NGS OF FACT
The Town and The Parties

1. The Cty of Qpa Locka is an incorporated municipality wthin Dade
County, Florida. It is approximately 4.5 square mles, with a popul ati on of
approxi mately 14,000, and sone 5,000 regi stered voters.

If this case is a valid exanple, citizens of Opa Locka actively and
ent husi astically are involved in the local political process. The process can
beconme |lusty and raw with acri nony.

2. Tinmothy Holnmes, a citizen of Opa Locka and full-tine conmunity
activist, receives disability income and is otherw se unenployed. Fromtine to
time he has provided various services or errands for attorney, James G eason
and at one time he had cards printed identifying hinself as an investigator for
Greason. Hs primary activities in recent years have been related to non-
conpensat ed nenbership on several municipal boards and conmittees.

3. Fromapproximately 1982, until its abolition in Decenber 1988, Ti nothy
Hones was on the Opa Locka Code Enforcenent Board. He was then appointed to the
Zoni ng Board of Appeal s.



He was on that board in 1989 when he decided to run for the city conm ssion
in the 1990 elections, for the seat occupied by Alie B. Kelley. He did not
formally file for the election until early 1990, and it is unclear when his
i ntent was made known, but he had previously endorsed candi dates in opposition
to seated board nenbers

4. dlie B. Kelley is enployed as a baker for the Dade County Schoo
Board. She is currently vice-mayor of Opa Locka and has served on the
conmi ssion since 1986.

5. Robert Ingramis a visiting professor at Florida Menorial College and
is myor of the City of Opa Locka, having served in that elected office for
approxi mately 500years. He previously served as Opa Locka police chief from
1980 to 1985.

6. For the past three years, L. Dennis Whitt has been city manager for the
City of Opa Locka.

7. Daniel Reyes was enployed as assistant to the city manager, L. Dennis
VWhitt, from Novenber 28, 1989 until Novenber 30, 1990, when he was term nated
for various alleged w ongdoi ngs.

Hol nes' Renoval From The Board

8. When Dennis Whitt came to the city in the mddle of June 1989, he was
made aware of Tinmothy Hol mes' activities. Holnes exhibited behavior which Witt
consi dered i nappropriate for an official of the city. Witt received conplaints
and questions about Hol mes as to perceived conflicts between his function as a
board nmenber and his services to Attorney G eason, who was representing parties
inlitigation against or involving the city. Holnes also was alleged to have
gai ned access to city facilities based on his public office, but in furtherance
of outside interests.

Hol mes wote letters to the newspaper criticizing the city comm ssion and
was heard berating the conmssion in their neetings, calling them "Papa Doc,
Manma Doc and Baby Doc", in an unflattering reference to former Haitian
di ctators.

9. This latter incident was particularly irritating to Comn ssioner
Kel l ey. She approached Wiitt and asked whet her somet hing coul d be done.

In response, Witt researched the city charter for the procedure for
renoval of board nmenbers; he drafted an affidavit of charges based on his
conversations with Conmm ssioner Kelley and his own personal observations. He
met with Comm ssioner Kelley on Septenber 27, 1989 and gave her the affidavit.

Al t hough Dennis Wiitt understood that board nenbers could be renopved for
cause, the existing procedures applied to enployees of the city, so he devel oped
t he | anguage of the affidavit fromthe city's personnel rules, citing violations
of a "standard of conduct", "insubordination" and "disgraceful conduct",
"antagoni snf, interference with the proper "cooperation of enployees”, and use
of his official capacity to solicit attorneys in litigation with the city and to
conduct a private investigation of a city enployee. (Petitioner's Exhibit #7)

10. Commi ssioner Kelley signed the affidavit; it was presented to the ful
conmi ssion at the Septenmber 27th neeting; and the comm ssion unani mously voted



(with Kelley abstaining, because she brought the charges) to suspend Ti not hy
Hol mes fromthe Zoning Board of Appeals. The action, reflected in Resolution
No. 5138, also set a public hearing on renoval for Novenmber 8, 1989.

11. At Hol nes' request the hearing was continued to a | ater neeting,
January 10, 1990. In the nmeantine, Dennis Witt was instructed to conduct an
i nvestigation and bring together w tnesses and evidence for the hearing.

12. The hearing on renpval of Tinothy Hol nes commenced at 7:00 p.m on
January 10th and proceeded into the early hours of the norning of January 11th.

Ti not hy Hol nes was represented by counsel, Janes H Geason. The city was
represented by its city attorney, Teretha Lundy- Thomas.

Ms. Kelley testified, and did not participate as a voting nmenber of the
conmmi ssion. Two | aw enforcenent officers also testified. Three nmenbers of the
public, including former mayor John Riley, testified on behalf of Tinothy
Hol mes.

The Conmi ssion voted to sustain the allegations regardi ng genera
i nsubordi nation and simlar charges, but the |ast two charges regardi ng m suse
of office failed for lack of majority vote.

13. After votes on the separate charges, Dennis Witt informed the
conmi ssion that Hol nes' renoval fromthe board would need to be finalized with a
resol ution. The nmeeting was recessed to allowthe city attorney and city
manager to prepare the resolution. Wen the conm ssion reconvened, the
resol uti on renoving Tinothy Hol nes passed 4-0, again wth Conm ssioner Kelley
abst ai ni ng.

Hol mes' Conpl aint To The Ethics Conmi ssion

14. Hol nes was convinced that his renoval was a political vendetta. At
some point after the public hearing he was in Attorney Greason's office and net
Dani el Reyes.

Reyes nentioned that he was with the city when the hearing took place and
in Reyes' opinion, the renoval in January 1990 was wong. Reyes had heard
Hol mes and others referred to as "V.C." or "Viet Cong" - political enemes to be
el i m nat ed.

Hol mes was delighted to get information which he felt confirned his own
suspi ci ons.

Reyes executed an affidavit, dated June 11, 1991, stating anong ot her
matters, that "In January, 1990, Affiant, while so enployed [as assistant to the
city manager] witnessed City Manager L. Dennis Wiitt and Mayor Robert | ngram
conspire together to formul ate changes which were used to renove Ti nothy Hol nmes
as a menber of the Opa-Locka Zoning Board . . . " (Petitioner's exhibit #3)

15. That affidavit and an affidavit executed by Ti nothy Hol mes were
attached to a Conmm ssion on Ethics conplaint formexecuted by Tinothy Hol mes on
Cct ober 23, 1991

The affidavits and conplaint to the Ethics Conm ssion were prepared with
t he assi stance of James Greason. At sonme point the above-referenced date on



Reyes' affidavit, "January 1990", was struck through, and "Septenber 1989" was
substituted. Reyes initialed the change.

16. The "corrected" date on Reyes' affidavit made the affidavit false,
since Reyes was obviously not enployed by the City in Septenber 1989. He
initialed the change at Greason's direction and never really | ooked at the date
or considered it. Reyes was enployed at the time of the renoval hearing, but
not when the process was first initiated. He was present when the resol ution
for renoval was drafted during the January neeting's recess, but admttedly had
no personal know edge of the drafting of the initial affidavit by Witt or the
suspensi on resol ution

17. The substance of Tinothy Hol mes' conplaint to the Conm ssion in Ethics
was that Kelley, Ingramand Whitt conspired to renove himfor actions protected
by the First Amendnent and for the purpose of discrediting himand politically
damagi ng himin the Novenber 1990 mnunici pal el ection

He based the conplaint on his own perception of the political climte and
on what he understood were specific first-hand observations by Witt's forner
assi stant, Dani el Reyes.

18. On January 29, 1992, the Comm ssion issued its public report and order
di sm ssi ng conpl ai nt:

On Friday, January 24, 1992, the Conm ssion
on Ethics net in executive session and
considered this conmplaint for |ega
sufficiency pursuant to Commi ssion Rule
34-5.002, F.A C. The Commi ssion's review was
l[imted to questions of jurisdiction of the
Conmi ssion and of the adequacy of the details
of the conplaint to allege a violation of the
Code of Ethics for Public Oficers and

Enpl oyees. No factual investigation preceded
the review, and therefore the Conmi ssion's
concl usions do not reflect on the accuracy of
the all egations of the conplaint.

The Conmi ssion voted to adopt the | ega
sufficiency analysis of its Executive
Director, a copy of which is attached.
Accordingly, this conplaint is dismssed for
failure to constitute a legally sufficient
conplaint with the issuance of this public
report, which shall include the conplaint and
all documents related to the conplaint.

The Petition for Fees and Costs

19. Richard Venditti has handled | egal matters for the Gty of Opa Locka
and its officials in the past. He served as special master on contract with the
City and al so represented a couple of com ssioners who were being investigated
on charges by a private citizen. He represented Dennis Witt in an action



brought by Dani el Reyes for punitive damages related to his enpl oynent
term nation.

VWhen Whitt, Kelley and Ingramwere served with Ti nothy Hol nes’ conplaint to
the Ethics Commi ssion, they consulted individually with R chard Venditti.

No papers or responsive pleadings were filed by or on behalf of respondents
prior to the Ethics Commi ssion's dismssal of the conplaint. However each
respondent was reasonably concerned and sought their attorney's advice.

20. Petitions for costs and attorney's fees were filed with the Conm ssion
on Ethics on behalf of respondents, Kelley, Witt and I ngramon February 28,
1992.

Ri chard Venditti and L. Dennis Wiitt drafted the petitions with information
supplied primarily by Wiitt.

21. On March 11, 1992, R chard Venditti submtted individual bills to
Whitt, Kelley and Ingramin the respective anounts of $1,665.00, $690.00 and
$690.00. Mbdst of the tine reflected on the bills' item zation relates to the
recovery of fees.

22. The bills have not been paid, and the respondents are each uncl ear as
to whether the city will pay the bills for them They understand that they are
personally responsible if the city does not pay the bills.

Sunmmary of findings

23. Tinothy Holnmes filed his conplaint with the advice and active
assi stance of an attorney. He was convinced that since his renoval did not
relate to specific m sdeeds as a Zoning Board nenber, the renoval was
politically notivated and was in retaliation for zeal ous exercise of his rights
as a citizen

He relied on those personal convictions and on statenents by Dani el Reyes,
whom he chanced to neet in his attorney's office and who gave hi m what appeared
to be reliable inside information

Further investigation would have required his confronting the very persons
he bel i eved had conspired agai nst him

24. The handwitten, "corrected" date on Reyes' affidavit was an error
but not Holmes' error. It apparently was an effort by soneone ot her than Hol nes
to conformthe statement to the date the process was initiated.

25. Reyes, hinself, explained that the "conspiracy” he w tnessed was at
the tine of the renoval hearing. This explanation is consistent with Witt's
testinmony regarding the tenporary recess required to draft the renoval
resol ution. Reyes, and not Hol nes, was negligent in checking the date on his
affidavit before he initialled the change.

Reyes presence when Dennis Wiitt and the Gty Attorney drafted the renoval
resol ution during the hearing recess makes it easy to understand why he felt the
resol ution was a foregone conclusion: it was. Each charge agai nst Ti nothy
Hol mes had just been voted up or down, and the resolution, according to the city
manager, was a necessary final step in the process. For good reason, the vote
for renoval was then beyond any doubt.



26. The claimthat Alie Kelley had no know edge of the facts in the
af fidavit of charges was based on Ms. Kelley's unfamliarity with sone of the
terns used by Dennis Whitt in the draft. She was required to read the charges
both at the neeting when suspension was voted and at the renoval hearing. She
stunbl ed over words such as "antagonistic". These were terns fromthe city's
personnel nmanual and, although they nmay not have been part of Ms. Kelley's
vocabul ary, when explained to her they adequately expressed her persona
concerns about Hol nes' activities.

27. 1t is neither necessary nor appropriate here to unravel the tangled
web of political intrigue woven by the allegations and counter-all egations of
the parties in this proceeding.

Li ke Conm ssioner Kelley who was ignorant as to how to proceed but
instinctively felt that sonmething was wong, Tinothy Hol mes reasonably relied on
the advice of others in pursuing a renedy for relief.

Ti not hy Hol nes was m sgui ded, but was not, hinself, malicious.
CONCLUSI ONS OF LAW

28. The Division of Adm nistrative Hearings has jurisdiction in this case
pursuant to Section 120.57(1), F.S. and Rule 34-5.029(2), F.AC

29. Section 112.317, F.S. provides, in pertinent part:

(8) In any case in which the conmm ssion
determ nes that a person has filed a
conpl ai nt agai nst a public officer or

enpl oyee with a malicious intent to injure
the reputation of such officer or enpl oyee
and in which such conplaint is found to be
frivolous and w thout basis in |law or fact,
t he conpl ai nant shall be liable for costs
pl us reasonable attorney's fees incurred by
t he person conpl ai nt agai nst.

This rule of the Conm ssion provides guidance in the inplenentation of the above
st at ut e:

34-5.029 Award of Attorney's Fees

(3) The respondent has the burden of proving
the grounds for an award of costs and
attorney's fees by a preponderance of the

evi dence presented at the hearing.

"Malicious intent to injure the reputation”
may be proven by evidence showing ill wll or
hostility as well as by evidence show ng that
t he conpl ai nant intended to bring discredit
upon t he name or character of the respondent
by filing such conplaint with know edge t hat
t he conpl ai nt contained one or nore fal se

all egations or with reckless disregard for
whet her the conpl ai nt contai ned fal se

al l egations of fact material to a violation



of the Code of Ethics for Public Oficers and
Enpl oyees. Such reckl ess di sregard exists
where the conpl ai nant entertai ned serious
doubts as to the truth or falsity of the

al | egati ons, where the conpl ai nant i magi ned
or fabricated the allegations, or where the
conpl ainant filed an unverified anonynous tip
or where there are obvious reasons to doubt
the veracity of the information or that of
the source of the information

30. The discourse is not ended sinply with the Comri ssion's disnissal of
Ti ot hy Hol nes' conpl aint for lack of |egal sufficiency; the intent of the
conpl ai nant nust be exposed and scrutinized. Taunton v. Tapper 396 So.2d 843
(Fla. 1st DCA 1981), Malfregeot v. Mobile Hone Park Omers and Deal ers of Martin
County, Inc., 388 So.2d 341 (Fla. 4th DCA 1980).

31. Nor is it dispositive that the petitioners for fees have not paid out
of pocket for representation by counsel, or that no responsibl e pleadings were
requi red because of the dismissal. In the recent case, In re: Linda Chapin,
DOAH Case #91-7002EC, Final O der #COE92-13 entered 7/22/92, the Conm ssion
adopted the hearing officer's recormmended findings with regard to the
reasonabl eness of representation, notw thstandi ng di sm ssal by the Conm ssion
and specifically rejected the hearing officer's conclusion that fees were not
contenpl ated where the individual was represented by the Orange County Attorney
and paid no fees herself.

32. It is still concluded, however, that fees should not be awarded here.
As provided in the findings of fact, above, Tinothy Hol nes acted on the advice
of counsel in filing his conplaint, counsel who was thoroughly know edgeabl e
about the circunstances by virtue of his representation of Holnes in the Opa
Locka proceeding to renmove himfromthe Zoning Board. The error in Daniel
Reyes' affidavit as to his date of enploynent was credi bly explained as an
oversi ght by Reyes, and was not material to Hol mes' perception of the events
surroundi ng his renoval .

Hol mes had no doubts about the truth of his allegations. The petitioners
for fees failed to neet their burden of proof; the greater weight of evidence
conpel s the conclusion that Hol mes was notivated, not by malice or hostility,
but a msdirected desire to vindicate hinself.

33. Vindication is not the purpose of the instant proceeding and a
determ nati on of whether Tinothy Hol mes was wongfully renmoved fromthe City
Zoni ng Board must be nmade el sewhere. It is also unnecessary and inappropriate
in this proceeding to consider charges by the fees petitioners that Attorney
G eason violated Chapter 117, F.S. by notarizing Hol mes' conplaint or should
otherwi se be referred to the Florida Bar

34. The recommendation here, based on a finding of no malice, makes it
unnecessary to consider Holnmes' notion to dismss the fees requested by L.
Dennis Whitt based on that party's alleged threats to witness, Daniel Reyes.

RECOMVENDATI ON
Based on the foregoing findings of fact and conclusions of law, it is

RECOMVENDED t hat the Conmi ssion enter its Final Order denying fees and costs to
Robert B. Ingram dlie B. Kelley and L. Dennis Whitt.



Count vy,

DONE and RECOMMENDED t his 11th day of Septenber,
Fl ori da.

The followi ng are rulings made pursuant to Section 120.59(2) F.S.

1992 in Tal |l ahassee,

MARY CLARK
Hearing Oficer

Di vision of Admi nistrative Hearings

The DeSot o Buil di ng
1230 Apal achee Par kway

Tal | ahassee, Florida 32399-1550

(904) 488-9675

Filed with the derk of the

Di vision of Adm nistrative Hearings

this 11th day of Septenber,

APPENDI X

parties proposed findings of fact.

Fi ndi ngs of Fact Proposed by Ingram Kelley and Whitt:

1

2.

14.

20.

21.

22.

23.

26.

27.

28.

and 3.

and 7.

Adopted in substance in paragraph 7.

Rej ected as unnecessary or inmateri al

Adopted in part in paragraph 2, otherwi se rejected as

unnecessary or immateri al

Adopted in part in paragraph 3, otherwi se rejected as

i materi al

Adopted in substance in paragraph 14.

Rej ected as inmaterial, since Holmes' reliance on Reyes
was reasonabl e and consistent with his own perception

of the events leading to his renpval .

Rej ected as unnecessary or inmateri al
Adopted in substance in paragraphs 4 and 9.
Adopted in part in paragraphs 10 and 26.
Adopted in substance in paragraph 5.

Rej ect ed as unnecessary.

Adopted in paragraph 19.

Rej ect ed as unnecessary.

Adopted in paragraphs 6 and 7.

Leon



29.

30.

31.

32. - 34.
35.

36. - 40.
Fi ndi ngs o
1. - 3.

4.

9.

Adopt ed i n paragraph 9.

Adopted in paragraphs 10 and 11
Adopted in paragraph 13.

Rej ect ed as unnecessary.

Adopted in substance in paragraph 19.
Rej ect ed as unnecessary.

f Fact Proposed by Hol nes

Rej ect ed as unnecessary.

Addr essed in conclusions of |aw

Adopted in paragraph 18. The legal argument is
rejected as contrary to prior ruling by the Conm ssion

Legal argunent rejected as provided in paragraph 5,
above.

The conclusion is adopted generally in paragraphs 23-
27.

Adopted in "Reconmendati on”.
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FL 33054

James H Greason, Esquire

4165 NW 13
Opa Locka,

Tracey Mal
Cerk & Co

5th Street
FL 33054

eszewski
nmpl ai nt Coor di nat or

Et hi cs Conm ssi on
Capitol, Room 2105

P.O Box 6
Tal | ahasse

Bonni e J.

Commi ssi on
The Capito
P.O Box 6
Tal | ahasse

e, FL 32302-0006

Wl lians, Executive Director
on Ethics

|, Room 2105

e, FL 32302-0006



NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions to this Reconmended
Order. Al agencies allow each party at |east 10 days in which to submt
witten exceptions. Some agencies allow a |larger period within which to submt
witten exceptions. You should contact the agency that will issue the final
order in this case concerning agency rules on the deadline for filing exceptions
to this Recommended Order. Any exceptions to this Recomended Order should be
filed with the agency that will issue the final order in this case.



